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Legislations on registration of marriage provide mechanism, which represents a societal commitment to equality, 
diversity and non-discrimination, thereby benefiting women's lives. However, often vague provisions on the marriage 
laws and weak practices can be the hurdle towards the upholding of the rights of ‘unregistered wife’ as evident in this 
paper. This paper focuses on the legal position of the ‘unregistered wife’ in the unique multi-religious and multi-racial 
society in Malaysia. Selected jurisdictions are used as comparative study and the paper emphasized the importance 
of registration of marriage and urge for the re-enforcement of registration of marriage via unambiguous provisions of 
the laws and strategic practices. 
 





Under Article 16(2) of the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), 
compulsory registration of marriage is viewed as one of the ways to ensure equality of the position of a wife and a 
husband in a marriage. However, instances of non-registration of non-Muslims and Muslims marriages still do occur 
in the Malaysian context. This paper discusses the legal positions of non-Muslims and Muslim married women as a 
result of non-registered marriage and comparison with selected jurisdictions are made. 
 
 
Need for Non-Muslim Wife to Register Marriage? 
  
There is ongoing debate on the issue on the necessity of women to register their marriage under the Law Reform 
(Marriage and Divorce) Act 1976 (herein after referred to as the LRA) due to the various approach of adopted by the 
courts in various decided cases. Generally, the LRA applies to all non-Muslim persons in Malaysia, although the 
persons are not domiciled in Malaysia. Since the LRA does not provide any criteria of domicile and residence as the 
prerequisite for registration of marriage in Malaysia, therefore, it is assumed that section 3 on the general application 
of the LRA applies in the issue of registration of marriage in Malaysia. 
Hence, anyone who is in Malaysia at the time of the registration of marriage can register under the LRA, provided that 
all conditions and preliminaries to marriage are observed under Part III of the LRA. Registration of marriage has been 
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enunciated, on the one hand, as a mere procedural requirement or formalities and, on the other hand, a compulsory 
factor that may affect the validity of a marriage. 
Commencing from 1 March 1982, the LRA only recognise civil marriages that are registered and any customary or 
cultural marriage and other marriages conducted in accordance to Chinese or Hindu rites before the aforementioned 
date. Section 5(3) would seem to denote that there is nothing wrong if a woman undergoes a customary marriage 
after the appointed date except that section 5(4) of the LRA requires that the customary marriage be solemnised in 
accordance with Part III of the LRA. Section 24(1) which appears under Part III of the LRA provides, inter alia, that a 
priest of any temple may be appointed by the Minister to solemnise any marriage in accordance with the rites and 
ceremonies of that religion. Further, section 25 provides that immediately after the solemnisation, the registrar shall 
enter the prescribed particulars in the marriage register. However, section 34 of the LRA provides: 
“Nothing in this Act or the rules made thereunder shall be construed to render valid or invalid any marriage which 
otherwise is invalid or valid merely by reason of its having been or not having been registered.” 
Section 5(4) of the LRA seems to imply that marriages after the enforcement of the LRA must be registered. 
However, section 34 of the LRA seems to imply that registration is not compulsory under the LRA. Since there is no 
definition of marriage, hence, the phrase of ‘prior marriage’ under section 6 of the LRA may be argued as being 
including customary marriage, and not necessary registered marriage. Though LRA was enforced in 1982, ironically, 
the Married Women Act 1957 maintained the definition of wife to include customary wife. 
The phrase ‘already lawfully married’ is used in section 69(a) [grounds of void marriage] of the LRA. However, it is not 
clear as to whether the phrase refers to only registered marriages or it also includes customary marriages. It is argued 
that non-registration of marriage is not specifically provided as a ground of void marriage under section 69 of the LRA. 
 
Statutory presumption over the validity of customary or religious marriages solemnised before the appointed date 
reflects the seriousness of the legislative intent to make the marriage registration after the appointed date as 
mandatory. This may be the rationale on why such presumption does not also apply to customary and religious 
marriages solemnized after the appointed date. The LRA even goes further to provide that any customary or religious 
marriage solemnized not in accordance with the LRA shall be void. 
Ironically, the LRA also provides that non-registration of marriage shall not affect the validity of a marriage by virtue of 
section 34. This provision has invited a lot of criticism and judicial enunciation. Apparently, once a marriage is 
registered with the authorities there is presumption in law that a valid marriage took place. The late Professor Ahmad 
Ibrahim comments that by virtue of literal interpretation of section 34, registration of marriage is merely a personal 
option. The provision had also been commented to covers specific situations where registration does not confer 
validity (for example, a bigamous marriage) and that the non-registration does not invalidate the marriage (for 
example, the unregistered foreign marriage). 
In Joremi Bin Kimin & Anor v Tan Sai Hong [2001] 1 MLJ 268, section 34 has been interpreted by the Court of Appeal 
to the effect that a marriage shall not be declared invalid due to the facts that it was not registered on the premise that 
the registration of marriage as required under the LRA is merely a formality and that “the true essence and substance 
of the LRA as stated in the preamble is to provide for monogamous marriage”. Caution should be exercised in making 
the case as reference since the recognition of the court on the status of a ‘wife’ as dependent does not tantamount to 
judicial declaration that she is a ‘lawful wife’ under the LRA. In Leong Wee Sing v Chai Siew Yin [2000] 1 CLJ 439, 
the Court of Appeal affirmed that the term ‘marriage’ in the provision has also been construed as having the ordinary 
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everyday meaning in the absence of statutory interpretation in the LRA and thus validate an unregistered Chinese 
customary marriage. 
Such preposition of law propounded by the Court of Appeal has reversed the principles demonstrated in the lower 
court case such as in Yeoh v Chew [2001] 4 MLJ 373 where a Chinese customary marriage performed after the 
appointed date that was not registered in accordance with the provision of the LRA was held not valid, or as in Chia 
Kok Siong v Chong Chee Chai & Anor [2003] 3 CLJ 415 where a Chinese customary marriage if unsupervised by an 
assistant of registrar of marriages are capable of abuse and that it would liberalise the very abuse that the LRA seeks 
to control if the marriage is held to be valid. By implication, the decision of the Court of Appeal by upholding the 
customary marriage of tea drinking ceremony as valid undermine the paramount importance of the legal effect of the 
statutory provisions of the LRA. In the oral judgment of the Federal Court reported in Chai Siew Yin v Leong Wee 
Shing; Oral decision of the Federal Court Civil Appeal No. 02-10-2003(W) given on 29 January 2004, it has been 
articulated that the legislative intent of the legislature in enacting the LRA is to provide for monogamous marriages 
and the solemnization and registration of such marriages. Upon this effect section 34 “should not be read in isolation 
but in harmony with the other provision of the LRA otherwise it would defeat the purpose and the intention of the 
LRA”. The Federal Court decision has been followed in Koh Lai Kiow v Low Nam Hui [2005] 7 MLJ 143 where the 
court had to determine the legal status of children who were born out of an unregistered marriage. 
However, the current legal position has not been effectively remedied following the Federal Court ruling per se. In the 
absence of statutory penalty, section 5(4) remains as a ‘soft’ provision since there is absence of penalty for non-
compliance with the provision. It is worthwhile to note that the LRA implies that though a customary or religious 
marriage may be duly performed under section 24, such marriage shall be void unless Certificate of Marriage under 
section 22(4) is issued. In addition, pursuant to section 26, the LRA requires a foreign marriage to be registered at the 
Malaysian embassies or in alternative at the nearest available registrar abroad within six months of the marriage or 
else if return to Malaysia, at the Malaysian Registry of Marriage in order to avoid statutory penalty under section 35. 
Hence, it is timely that section 34 be re-visited and amendment to the provision be made in order to secure the rights 
of the wife in a marriage. 
As compared to India, the Indian Supreme Court dated 14.2.2006 in Seema v. Ashwani Kumar [2006 (2) SCC 578] 
ruled that all marriages shall be compulsorily registered and that the State Governments shall initiate action for rule-
making in this regard. There is a great diversity in respect of laws for registration of marriages. Although India has the 
Births, Deaths and Marriages Registration Act, 1886 which states that “Births and Deaths” are to be registered under 
the Act by the Registrars of Births and Deaths appointed by the State but there is no provision for registration of 
marriages and hence the title of the Act is somewhat misleading. Under the Act, Registrar-General of Births, Deaths 
and Marriages is only to keep proper Indexes of the certified copies of Marriage Registers received by him under the 
provisions of the Special Marriage Act, 1954, Indian Christian Marriage Act, 1872 and Parsi Marriage and Divorce 
Act, 1936.The Indian Law Commission recommends enactment of a “Marriage and Divorce Registration Act” to be 
made applicable in the whole of India and to all citizens irrespective of their religion and personal law and without any 
exceptions or exemptions. 
 
 
Rights of Unregistered Non-Muslim Wife  
 
The issue on registration of marriage relates to matters pertaining to child legitimacy, entitlement to maintenance, 
dependency claim, estate distribution and claim for a share of matrimonial assets. The various Malaysian laws on 
4 
 
maintenance, custody, succession and inheritance do not specify the meaning of wife and as a result, ancillary claims 
as a result of customary marriage can be questioned. Some argued that non-knowledge of the existing marriage by 
one spouse should not disqualify himself/herself from claiming maintenance; as such it may also be argued that 
genuine apprehension that the customary marriage is valid should not disentitled the innocent spouse from the right 
to petition for maintenance as reported in Whiston v. Whiston [1995] FLR 198. However, such an approach is yet to 
be adopted in Malaysia. 
 
 
Locus Standi of ‘Customary Wife’ in Claims on Behalf of Estate of Deceased Husband  
 
In the case of Chong Sin Sen v Janaki a/p Chellamuthu (suing as widow of Muniappa Pillai a/l Maritha Muthoo, 
deceased, on behalf of herself and the dependants of the deceased) [1997] 5 MLJ 411, the issue which arose was 
whether “married woman” includes any woman (in this case, the respondent) who has undergone a customary 
marriage and has locus standi to bring action on behalf of the estate of the deceased husband under section 7(2) of 
the Civil Law Act 1956 (hereinafter referred to as the CLA). The deceased was killed in a road accident and the 
respondent claimed that the appellant was solely or partly negligent for the tort. The appellant contended that the 
respondent and the deceased had only undergone a customary marriage on August 31, 1991 and thus, the marriage 
was void as it was not solemnised in accordance with the LRA. Hence, the appellant claimed that the plaintiff had no 
locus standi to bring the action as she could not claim to be the “wife” of the deceased and could not fall within the 
contemplation of section 7(2) of the CLA. 
The Sessions Court judge dismissed the application. The appellant appealed. Mohd Ghazali J in dismissing the 
appeal with costs held that the word “wife” found in section 7(2) of the CLA should not be restricted to a woman 
whose marriage has been solemnised and registered pursuant to the provisions of any prevailing Act relating to 
marriages and divorce. In deciding the meaning of “wife” under the CLA, in the absence of definition of “wife” under 
the CLA, Mohd Ghazali J made reference to section 2 of the Married Women Act 1957, where “married woman” 
includes any woman who has undergone a customary marriage – and held that such a “married woman” would fall 
within the contemplation of the word “wife” as found in section 7(2) of the CLA. 
It is interesting to note that in both Chong Sin Sen v Janaki Chellamuthu [1997] 5 MLJ 411 and Tan Sai Hong v 
Joremi Kimin [1997] 5 CLJ 614, which referred to the Chong Sin Sen’s case, reference was made to the MWA. While 
it is true that a “married woman” is defined in section 2 of the MWA as “any woman married in accordance with the 
rites and ceremonies required by her religion, manners or customs”, it must also be remembered that the MWA is a 
statute that took effect on August 15, 1957 and at that time, marriages solemnised according to mere custom were in 
fact recognised. The point of the definition of a married woman in section 2 of the MWA is to include women who had 
married in accordance with statutes which provide for monogamous marriages and women who married in 
accordance with the religious or customary rites and ceremonies which provide for both monogamous and 
polygamous marriages. What was essential was that the marriage was a valid one. The LRA on the other hand is a 
statute that came into force with effect from March 1, 1982 wherein specific provisions were made for the registration 
or marriages, regardless of the fact that such marriages are solemnised according to custom. It is submitted therefore 
that for the purpose of determining the validity of a marriage solemnised after the appointed date, reference to the 
MWA is inappropriate. Hence, it should be noted that recognition over a wife as dependent does not tantamount to 
court declaration that she is a lawful wife under the LRA. 
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In denying the right to petition for a divorce and ancillary claims, in the case of Yeoh v Chew [2001] 4 MLJ 373, the 
court stressed that for the purpose of the LRA, the Chinese customary rite alone, however recognisable and 
acceptable, is insufficient to clothe it with legal validity for no matrimonial court will recognise a tea ceremony per se 
performed after March 1, 1982, as a marriage. Accordingly, the court stressed that Chinese couples intending to get 
married nowadays will either solemnise and register their marriages at either the registrar’s office or at atemple or at a 
Buddhist or clan association premises as provided under section 22 of the LRA. The registrar or an assistant registrar 
(who may or may not be a religious personage) will require the parties to submit the National Registration Department 
form, i.e. Borang JPN KC02 the contents of which include the legal requirements of the statutory declaration as laid 
down under sections 22 and 24 of the LRA. 
 
 
Non-registration of Muslim Wife  
 
In all states in Malaysia, all Islamic Enactments provide that non-registration would not invalidate a valid marriage and 
mere registration would not validate marriages which are otherwise invalid. Muslim wives who got married without 
going through proper procedures under the various Islamic Enactments commonly involved in kahwin lari 
(elope/clandestine marriage), due to refusal of wali to give his consent to the marriage, and a husband who wishes to 
practice polygamy without the wife’s knowledge. Similar to the husband in a kahwin lari context, a Muslim wife would 
be penalised for the offences relating to kahwin lari including late registration. The unregistered Muslim wives in the 
context of kahwin lari would also face difficulty to apply for divorce as she must firstly prove that her marriage is valid 
under hukum syara’ by prove of marriage certificate upon registration or other evidences to prove the validity of her 
marriage. Failure to fufill this, the court would be unable to grant divorce to her, which ultimately would lead to the 
inability to claim for any ancillary relief including mutaah (consolatory gift), harta sepencarian (division of matrimonial 
property), nafkah iddah (maintenance during iddah) and rights to inheritance. 
 
 
Status of Muslim Wife Registered Abroad in Polygamous Marriages  
 
If polygamy was performed without first obtaining permission from the Court, the polygamy will be considered as 
contrary to the law. Such practices are common to those who found it difficult to get permission from the Court or by 
those who feel the procedures in applying the polygamy would take a long time. Many people choose to perform 
polygamy outside of the country because the process is easier and less complicated especially in the aspect of the 
procedures. The parties only need to make an appointment with the religious officers or the kadi at such countries, 
especially in Southern Thailand (Yala, Narathiwat, Bangkok) and also in Indonesia.  
 
In order for marriage to be a valid one, it will depend on the status of wali of the female party. If the wali is wali mujbir 
or guardian aqrab or guardian ab'adh, then the marriage is valid according to Islamic law. However, if the marriage is 
conducted by wali raja or judge, the status of thesewali would depend on the credentials in the country as Kadi or 
Jurunikah during the conduct of the marriage. If the wali or judge has no credentials or the credentials has expired, 
the marriage will be considered as invalid due to the reasons that the wali does not have the power to conduct the 
marriage. 
Even though polygamy conducted abroad is clearly contrary to all Islamic Enactments, the marriages can be verified 
from the point of law and through the registration process. Polygamous marriage which has been performed without 
obtaining permission from the court may be registered subject to punishment. For example, according to Selangor 
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Islamic Family Law Enactment 2003 (herein after referred to as the SIFLE), any man who wanted to have polygamy 
must firstly, get permission from the court as stated in Section 23. However, if polygamous marriage is conducted 
without the court’s permission, especially polygamous marriage contracted abroad, that marriage can only be 
recognized after registration. In order to register the marriage in Selangor, the abroad marriage must be reported to 
the Pendaftar Nikah within 6 months from the date of marriage as stated under section 31 of SIFLE, which later needs 
to be verified by court and the applicants, including the wife can be subjected to a fine not exceeding RM1,000.00 or 
imprisonment not exceeding 6 months or both under section 124 of the SIFLE. 
In the case of Syarie Prosecutor v Norbaya Siti Binti Mohamad Sarif (2006), on 11 September 2004, the defendant in 
this case was married to Roslan Bin Roskan in Haroon Mosque, Bangkok Thailand. The accused was charged in the 
Syariah Lower Court in Shah Alam City before Judge Jamil Bin Ahmad on 17 January 2007 for the offence of 
marrying without the permission of the Registrar of Marriage, Divorce and consult under Section 40 (2) SIFLE 2003. 
The defendant has pleaded guilty but was punished with a fine of RM980.00 and 7 days imprisonment. 
However, the procedures currently take a long time as it involved complicated process, i.e. after the report of the 
polygamous marriage conducted abroad, investigation will be conducted by the Religious Officer, followed by the 
prosecution process where in some cases, prosecution was only made a few years after the report of the abroad 
marriage was made as per evident in the case of Syarie Prosecutor v Syarie Omar Bin Mohamad (2007)(8 years), 
Syarie Prosecutor v Abdul Rahman Bin Mat Sapi (2004) (4 years) Syarie prosecutor v Aznan Bin Abd. Wahid (2003) 
(2 years). Only after prosecution has been completed, then only the marriage conducted abroad can be registered. 
When the Court imposes a sentence, the concerned wife may appeal the decision to the Syariah High Court. 
However, the appeal will take approximately 4 years to complete as illustrated in the case of Mohd Shaari Bin Ithni v 
Syarie Prosecutor (2003), Mohd Zin Bin Ismail v Syarie Prosecutor (2003) and Aznan Bin Abd Wahid v Syarie 
Prosecutor (2006). 
In the case of Omar Bin Mohamad and Kasnino Arno v Rosnani Binti Mohd (2008), the appellant have entered into 
the marriage at Yala, and applied for registration of the said marriage at the Selangor Syariah High Court. The case 
has been filed at 26.6.2007 and decided by the court in 5.5.2008. Before this, the same appellant had been charged 
for polygamy without the permission of the court at the Klang Syariah Lower Court and under Section 124 of Selangor 
Islamic Family Law Enactment 2003, where the court fined the appellant for RM500.00. The appellant took about 9 
years from the date of his marriage to register his marriage. 
In another case of Syarie Prosecutor v Aznan B. Abdul Wahid (2007), the defendant has married for a second time in 
Yala, Thailand, on 16th June, 2001. By virtue of Section 124 of Selangor Islamic Family Law Enactment 2003, the 
Klang Syariah Lower Court has sentenced the defendant a fine for RM999.99 and 10 days of imprisonment. The 
imprisonment was however been set aside by the Shah Alam Syariah High Court by an appeal from the defendant on 
26th September 2007. 
Comparison of procedures for registration of polygamous marriage conducted abroad for the State of Selangor and 
Federal Territory clearly showed significant differences in terms of the order of procedure. For example, in the Federal 
Territory, registration of polygamous marriage is by way of filling the case straight to the Federal Territory Syariah 
High Court where confirmation of the validity of the marriage can be done at the stage. Unlike in Selangor, where the 
confirmation of the validity of the marriage conducted abroad by the Religious Officer can be questioned by the 
Syariah Court, hence, reducing the time taken to complete the process of registration. Procedures used in the Federal 
Territory seem more simple and practical than the one adopted in the State of Selangor. Therefore, several 
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procedures adopted in the Federal Territory may be copied and implemented into the Selangor Syariah Court, in 





Though the development of laws and process on registration of marriages in Malaysia is the result of sosio-legal 
setting at the point of time where the law was framed, however, the law and process of registration of marriage should 
be seen as a dynamic process that continues to grow and develop to facilitate relief in the many new and previously 
experienced situations. In view of the fact that Malaysia is a member of the Convention on the Elimination of All 
Forms of Discrimination against Women (CEDAW), Malaysia should have a strong stand on the issue of registration 






Mehrun Siraj, Women and the Law: Significant Developments in Malaysia, 28 Law & Soc’y Rev. 561-572 (1994) 
  
Nuraisyah Chua Abdullah, the Law Reform (Marriage and Divorce) Act 1976: Commentary and Cases, ILBS, 2013.  
 
Laws on Registration of Marriage and Divorce – A Proposal for Consolidation and Reform Report No. 211, India, 
October 2008.  
 
Rita Reddy, Marriage and Divorce Regulation and Recognition in Malaysia, 29 Fam. L.Q. 613-625 (1995-1996).  
 
Vedna Jiva, Christine Forster, Challenging Conventions: In pursuit of Greater Legislative Compliance with Cedaw in 
The Pacific, 10 Melb. J. Int'l L. 655-690 (2009). 
